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I.        OVERVIEW

[1]             On October 28, 2013, the Plaintiff, Mr. Williams, was driving to his home when his vehicle
was struck by the Defendant's vehicle (the "Accident").  Liability has been admitted.  The primary
issues raised by the Plaintiff's case relate to the severity and intractability of the Plaintiff's various
physical and psychological injuries and to the Plaintiff's damages claim and, in particular, his claims
for past and future loss of earning capacity.

[2]             This case also raises an unusual issue.  The Plaintiff seeks special costs on account of the
nature and extent of the various investigative and surveillance activities that were undertaken by
the Insurance Corporation in defending the claim brought by the Plaintiff.

II.       BACKGROUND

[3]             The history that follows is uncontroversial.  It is largely the product of Mr. Williams' evidence
but it is significantly supported by the evidence of his mother, his partner, Ms. Mitchell, various
friends and employers and some objective records.  The evidence of these various witnesses was
overwhelmingly consistent and was not challenged in any meaningful way.

[4]             Mr. Williams was 27 years old at the time of the Accident.  He has one older brother.  He
was raised by loving and supportive parents and he remains close to his immediate family.  It is
relevant that his parents were entrepreneurial and that Mr. Williams was raised in comfortable
circumstances.  His parents had a home in Surrey, a cottage on Shuswap Lake and they were
members of the nearby golf course.  These circumstances informed aspects of Mr. Williams'
professional and personal aspirations.



[5]             Sports were a defining component of his childhood and of his years prior to the Accident. 
Mr. Williams played various sports at different times.  His athletic focus from a very early age,
however, was on hockey and golf.  He started to play both sports when he was three or four years
old and he came, over time, to excel at both.

[6]             Mr. Williams played on multiple hockey teams over time.  He often played on two or three
teams at a time.  He played on his high school team.  When he was 18 years old, he was named
the most valuable player in the Surrey Hockey League.  Mr. Williams is perhaps 5'8" or 5'9" tall.  In
order to distinguish himself on the ice, he had to work hard.  He said that it was his work ethic and
his leadership that distinguished him.  He would also exercise four or five nights a week at the gym
and he took power skating classes.

[7]             He was also an avid and exceptional golfer.  In the hockey off-season, he played or
practiced constantly.  He said that when he was in school he played on Saturday and Sunday from
morning until it was dark.  Once he turned 16 years old, and could drive, he played every day after
school.  He finished second twice in the Surrey high school golf championships.  His brother and
his close friend, Mr. MacPherson, who testified at trial, are professional golfers and for a brief time
Mr. Williams considered making golf his career.

[8]             Sports were also a foundation for his social life and his social network.  He had different
groups of friends in school and through sports.  He was exceptionally social and outgoing.  He was
confident.  Furthermore, because he often played golf with people who were much older than he
was, he developed a confidence and ease when speaking to or interacting with people who were
older than he was.

[9]             In addition to his athletic endeavours Mr. Williams had worked during the summer months at
a golf course in the Shuswap area and, when in school, he worked part time as a cabinet maker.

[10]         After he completed high school Mr. Williams, who was an average student, went to Kwantlen
College.  He enrolled in a two-year program and he studied, inter alia, business management and
marketing.  While at Kwantlen College, he was on the golf team.  He was on two different hockey
teams including a Junior B team that played in Port Coquitlam.  Mr. Williams also continued to be
active socially.  He made friends through his new golf team and his new hockey teams.

[11]         In 2010, and after the conclusion of the first year of his academic program at Kwantlen
College, Mr. Williams was offered, and he chose to accept, a position with London Life selling
various investment and insurance products.  He went to a fairly rigorous training program for three
months, wrote the necessary exams and became a financial advisor.  Mr. Williams did not do well
financially and said that this was a "tough industry" for him.  His peers and friends were not
interested in life insurance products.  Older clients tended to already have a financial advisor. 
Nevertheless, Mr. Williams liked the social and networking aspects of his job.

[12]         He continued to play hockey.  He was also coaching hockey and playing his best golf.  It was
during this period that he considered moving to the United States and playing professional golf as
his brother had.  He was confident.  He said that he felt like he could take on the world.  He had a
wide circle of friends.  He lived a full and unusually active life.



[13]         In February 2012, he was offered a position as the Business Development Manager for
Spagnuolo and Company – a real estate law firm that focuses on residential conveyances and that
has several offices throughout the province.  The founder of the firm, Mr. Spagnuolo, who gave
evidence at trial, had met Mr. Williams several years earlier.  Mr. Williams had been his son's
hockey coach.  Mr. Spagnuolo had seen Mr. Williams at hockey games and had interacted with him
on various road trips.  He had seen Mr. Williams engage and communicate with other coaches and
with "hockey parents".  He was impressed with Mr. Williams' judgment and manner and with his
ability to handle himself socially.  He believed that Mr. Williams was able to fit in at various social
settings, to be professional and to get along with people, including people who were several
decades older than he was.

[14]         Mr. Williams' job was to generate work for Spagnuolo and Company.  He was to interact with
developers and mortgage brokers in various settings, including in various athletic settings.  He was
to interact with people "one-on-one" at conferences and at tradeshows.  Mr. Williams was given an
expense account, a car, a salary and an opportunity, based on success, to earn various bonuses.

[15]         Mr. Williams said he loved his job.  His mother described it as his "dream job".  He had the
ability to meet or call on people, one on one, and to attend conferences or tradeshows where he
knew no one.  He had no difficulty marketing himself.  He played golf with clients, he attended golf
tournament events and he played in a weekly hockey game with mortgage brokers and realtors in
the Tri-City area.

[16]         In the ensuing 18 months, Mr. Williams was able to meet the financial targets that had been
set for him and he quickly received several bonuses on account of his expanding the market share
of Spagnuolo and Company.

[17]         Mr. Williams rented an apartment in English Bay with his friend, Mr. Tulk, who also gave
evidence.  He coached and played hockey.  They had friends over.  They went out.  They played
tennis in the evening if the weather permitted.

[18]         In October 2013, or prior to the Accident, Mr. Williams did not suffer from any chronic injuries
or physical limitations of any kind.  He did not have any issues with his mental health.  He lived a
full and rewarding professional and personal life.

III.      THE ACCIDENT

[19]         The Accident occurred, as I have said, on October 31, 2013.  Mr. Williams was driving home
after a hockey game along East 1st Avenue in Vancouver.  The Defendant, Mr. Sekhon, failed to
yield at a stop sign and his vehicle struck the driver's side of Mr. Williams' vehicle.  The force of the
impact caused the airbag in Mr. Williams' vehicle to deploy and his vehicle was written off as a total
loss.

[20]         Mr. Williams was somewhat dazed by the collision but he was able to exit his vehicle.  He
interacted with the ambulance drivers who attended the scene but chose not to go to the hospital. 
He called Mr. Tulk who came to drive him home.  He missed work for a few days and he attended
at his family physician a few days later.



IV.      CREDIBILITY AND RELIABILITY

[21]         Counsel for the Defendant argued forcefully that significant aspects of Mr. Williams' evidence
ought not to be accepted on account of concerns with his credibility.  I intend to address aspects of
these concerns as they arise in relation to various issues.  I do not, however, accept the central
thesis of this proposition.

[22]         Instead, I consider that Mr. Williams, if anything, was often understated in his evidence. 
Details of his difficulties often emerged in his cross-examination or from third-party witnesses who
observed him or interacted with him.  Indeed one curious aspect, and a complicating factor, of this
case is that Mr. Williams said relatively little, on an ongoing basis, to his family or his friends about
his physical injuries, his emotional difficulties and his personal circumstances.  Nevertheless,
aspects of his evidence are significantly supported by these sources.  His evidence is further
supported by the objective evidence, in the form of MRIs and other assessments, of his injuries. 
Still further, his evidence is overwhelmingly supported by the expert medical evidence, most of
which is uncontradicted, and large parts of which were never tested in cross-examination.

V.       FACTUAL FINDINGS

[23]         In making various findings, I have addressed each of Mr. Williams' physical injuries, his
emotional difficulties, and his employment circumstances discretely.  I recognize, however, that
there is a significant inter-relationship between these various bodies of evidence.  Indeed, the inter-
relationship between physical injuries, ongoing pain and discomfort, an inability to sleep and
various psychological conditions was developed in the evidence of a number of experts.  Thus,
Dr. Reddy, a psychiatrist, testified that individuals who suffer from chronic pain experience
depression and anxiety at twice the rate of the general population.  In addition, persons who
struggle with anxiety and depression are at higher risk of experiencing a wide range of chronic
physical conditions.

i.        General Pre-Accident Condition

[24]         Mr. Williams asserts that he suffered various physical injuries in the Accident.  Some of
these issues resolved quite quickly.  He says that he continues to struggle with other aspects of
these physical injuries to this day.  In particular Mr. Williams injured his left shoulder.  He also
struggled, and continues to struggle, with significant cervical and some lumbar pain.  He suffers
from headaches and his sleep is significantly disrupted.  He has difficulties with anxiety and
depression and a lack of sense of worth.  His ability to interact with others in certain social
situations is impeded.  His confidence is diminished as is his ability to concentrate or focus on
certain tasks.

[25]         Mr. Williams suffered injuries to each of his shoulders in his late teens.  He testified, as did
his mother, that those injuries had been completely asymptomatic for many years prior to the
Accident.  Dr. Vaisler, an orthopedic surgeon who assessed Mr. Williams in February 2016, and
whose report was filed without his being cross-examined, opined that it was "unlikely" that
Mr. Williams would have had any pain or disability "in the foreseeable future" in his left shoulder
had the Accident not occurred.



[26]         Dr. Rickards, an orthopedic surgeon called by the Defendant, conceded in his cross-
examination that there was no mention in the records of Dr. Crossley, the family physician who had
overseen the care of Mr. Williams and his family, of any complaints or treatments for either shoulder
or other musculoskeletal issues as far back as September 2010.

[27]         Accordingly, I am satisfied, and Dr. Rickards accepted, that Mr. Williams had no pre-existing
physical symptoms or injuries at the time of the Accident.  Instead he was extremely active
physically.  There was similarly no evidence or suggestion that Mr. Williams struggled with any
emotional or cognitive issues prior to the Accident.  The opposite is true.  He was positive,
energetic, professionally motivated and unusually outgoing.  I emphasize this because it is against
this pre-Accident baseline that Mr. Williams' claim is to be measured and addressed.

ii.       Physical Injuries and Conclusions in Relation to those Injuries

a)       The Left Shoulder

[28]         Mr. Williams complained of left shoulder pain on his first visit to Dr. Crossley only days after
the Accident.  He continued to struggle with pain and a lack of range of motion in that shoulder for
several years.

[29]         In his first report, in March 2016, Dr. Vaisler opined that it was "more likely than not" that
Mr. Williams had suffered a tear of the glenoid labrum of the left shoulder.  An MRI of Mr. Williams'
shoulder was obtained.  On review of that MRI, Dr. Vaisler confirmed the diagnosis of a complete
posterior labrum tear of Mr. Williams' left shoulder and he recommended that that tear be repaired
surgically.

[30]         That surgery was performed by Dr. Regan, who gave evidence at trial.  Dr. Regan's first
report, dated December 19, 2017, which pre-dates Mr. Williams' surgery, confirmed that
Mr. Williams was straightforward in affect and that he exhibited no exaggerated pain behaviours. 
Dr. Regan advised the Plaintiff that the proposed surgery would be associated with six weeks of
immobilization followed by a six-month recovery phase.  Mr. Williams confirmed that he was
interested in proceeding with the surgery.

[31]         Dr. Regan's evidence at trial and his second report, dated November 30, 2018, which was
completed post surgery, confirmed that Mr. Williams' surgery had gone well.  The posterior labral
repair had healed, his pain symptoms had been alleviated and his left shoulder had an excellent
range of motion.  Mr. Williams, in his direct evidence, confirmed each of these conclusions and
confirmed that his only ongoing symptom, arising from his left shoulder injury, was some loss of
strength.  It is noteworthy that Dr. Regan's second report confirms that, as of that date, and some
five years post-Accident, Mr. Williams was continuing to experience pain in the cervical and lumbar
regions of his spine.

[32]         Dr. Rickards, on learning of the mechanism of Mr. Williams' injury, the force of the Accident,
the location of damage to Mr. Williams' vehicle and the force and location of the blow to
Mr. Williams' left side accepted that it was "likely" the Accident caused Mr. Williams' left shoulder
labral tear.



[33]         Dr. Heran, a neurosurgeon, identified Mr. Williams' various injuries in his report, including his
left shoulder injury, and concluded that all such injuries were "directly as a consequence" of the
Accident.

[34]         Based on the whole of the foregoing evidence, I am satisfied that the labral tear in
Mr. Williams' left shoulder was caused by the Accident and that Mr. Williams suffered significant
pain and loss of range of motion in that shoulder prior to his surgery.  I am further satisfied that his
symptoms and difficulties, on account of that injury, have overwhelmingly resolved.

b)       Cervical Pain and Related Issues

[35]         Mr. Williams, in his evidence, said that he has complained of consistent neck pain from the
time of the Accident to the present day.  This is an area where the Defendant questions the
truthfulness of Mr. Williams' evidence.  This is based, for example, on the fact that the records of
Mr. Williams' attendance at his massage therapist, Ms. Ghomeshi, indicate that, for a period of
several months in the spring and summer of 2016, Mr. Williams reported that his neck "wasn't
bothering him" or that his neck was "feeling good".  Mr. Williams testified that this did not mean he
had no neck pain but, rather, that he had other physical concerns that were more immediate, and
that it was these areas that he sought attention for.

[36]         I generally accept Mr. Williams' evidence.  It is consistent with the language of
Ms. Ghomeshi's notes and with requests from Mr. Williams that she focus on certain areas of
concern.  The Defendant also chose not to call Ms. Ghomeshi.  Still further, even if Mr. Williams
enjoyed a brief period of diminished neck pain, that fact, in the scheme of the nearly six years since
the Accident, is of little moment.

[37]         The records indicate that Mr. Williams complained of neck pain in his first visit to
Dr. Crossley and he made similar complaints to his subsequent family doctor, Dr. Parhar.  This pain
is also identified as a source of concern in the reports of each of Drs. Simonett, Regan, Vaisler and
Heran and in the functional capacity evaluation of Ms. Craig.  Dr. Rickards, again called by the
Defendant, addressed Mr. Williams' neck pain in each of his three reports.

[38]         There appears to be little doubt that such neck pain was caused by the Accident.  This
conclusion is supported in several of the reports I have identified.  Dr. Simonett has opined that "it
is more likely than not" that Mr. Williams' neck and upper back pain were caused by the Accident. 
Dr. Rickards, in the first of his reports, concluded that the Accident and Mr. Williams' neck
symptoms are "related in a cause-effect relationship".  His second report repeats this opinion.  I
accept these conclusions.

[39]         The opinions that address the mechanics or source of Mr. Williams' neck pain are not
completely consistent.  Specifically, different physicians at different times have believed that
Mr. Williams' neck pain is primarily the result of a soft tissue injury, or a facet joint inflammation, or a
disc injury at the C5-C6 level or a combination of these things.

[40]         Dr. Rickards, for example, in his first report, considered that Mr. Williams' neck difficulties
were the product of facet joint irritation.  In his second and third reports, he believed these



difficulties were the result of soft tissue injuries and that Mr. Williams should continue to focus on an
exercise regime.  In his cross-examination, however, he accepted that if Mr. Williams was honest
with respect to his ongoing level of exercise and treatment, which I am satisfied he was, then it was
unlikely that an ongoing exercise regime would resolve his pain.

[41]         Dr. Simonett opined that Mr. Williams' neck and back pain are likely the product of different
considerations.  One component is myofascial.  There are objective indicators of such pain. 
Another component is pain from the facet joints.  Dr. Simonett's physical examination of
Mr. Williams also supports this conclusion.  Finally, a 2015 MRI revealed a disc protrusion that was
likely contacting the C6 nerve root.  Apart from the MRI, intermittent episodes of numbness in
Mr. Williams' right arm and right hand are consistent with this conclusion.

[42]         This last aspect of Dr. Simonett's conclusions are supported by the report of Dr. Vaisler who
concluded that it was probable Mr. Williams had suffered a rupture of the C5-C6 disc leading to
protrusion of disc material.

[43]         Similarly, in his May 2016 report, Dr. Heran, a neurosurgeon, opined that Mr. Williams had
suffered a C5-C6 disc disruption.  He had hoped, however, that Mr. Williams' symptoms would
resolve without injections or other interventions.  In February 2019, Dr. Heran ordered a second
MRI of Mr. Williams' cervical and lumbar spine.  Based on a review of that MRI, Dr. Heran
concluded, in a report dated March 6, 2019, that there had been some disc change at the C5-C6
level with moderate right-sided stenosis.  There was also a small central disc herniation.

[44]         Dr. Heran provided the following important conclusion:

It is my opinion that Mr. Williams has the bulk of his neck pain arising from the C5-6 level. 
This is because of the C6 radiculopathy in the past.  This also causes the headaches that he
has from the mechanical pain, which is largely facet joint mediated.  After viewing the updated
imaging and confirming that there are no other levels of problems-basically all other discs are
intact, it is my opinion he would benefit from an anterior cervical vasectomy and fusion at the
C5-6 with a plate and spacer this surgery has about 70–85% chance of reducing his pain, and
secondarily arising headaches, by around 70% or more.  The wait for such surgery in the
public system is anywhere between 1 to 3 years for most practitioners.  Privately the surgery
can be typically done within about two weeks at a cost of approximately $17,000 …
Complications typically arise in 2% of patients.  The typical recovery time is approximately 8
to 12 weeks.

[45]         Dr. Rickards, in his cross-examination, did not overtly disagree with the foregoing
conclusions.  He said that he would seek a second opinion before undertaking any such surgery. 
Mr. Williams, in his own evidence, said that, having recently undergone shoulder surgery and
having thereafter undertaken the necessary rehabilitation, he was somewhat apprehensive about
undergoing a further surgery.  He said that he intended to seek further advice and a second
opinion.

[46]         Based on the whole of the evidence, I am satisfied that there are several sources and
reasons for Mr. Williams' ongoing neck and upper back pain.  Each of those reasons were caused
by the Accident.  One of those sources is an injury to Mr. Williams' disc at the C5-C6 level which,
with further surgery, has a good prospect of significantly reducing Mr. Williams' cervical neck pain.  I
am further satisfied, based on the evidence I have referred to, that the periodic numbness in



Mr. Williams' right arm and right hand, as well as the headaches he suffers from were caused by
the Accident and are, in large part, related to his neck injury.

[47]         Mr. Williams has also suffered from significant headaches on an ongoing basis.  The medical
evidence indicates that Mr. Williams has two different types of headaches.  One, Dr. Simonett
opines, is consistent with a whiplash injury.  The second type of headache pain, which is markedly
more severe, has migraine-like features.  Dr. Simonett observes that Mr. Williams' "main trigger" for
his headaches is his neck and upper back pain.  The last report of Dr. Heran is important because it
concludes that the surgery he proposes will likely assist Mr. Williams, in a significant way, with his
headache pain as well.

c)       Low Back Pain

[48]         Mr. Williams gave evidence of consistent low back pain.  Sometimes that pain radiates down
his right legs and into his buttocks.  This pain is exacerbated, for example, when driving or at work
when he sits for any length of time.  Ms. Mitchell gave evidence of an incident where, while driving
to her family cabin, Mr. Williams had to pull over and have her take over while he then lay on the
passenger seat in a reclined position.  Mr. Williams' low back difficulties, and his inability to sit for
prolonged periods, is supported by the functional capacity evaluation of Ms. Craig.

[49]         The expert evidence in, for example, the reports of Drs. Simonett, Heran and Rickards
establishes, and I accept, that Mr. Williams' ongoing low back pain was caused by the Accident and
is in the nature of a soft tissue injury.  Drs. Regan and Dr. Simonett recommend ongoing core
strengthening.

d)       Sleep

[50]         Mr. Williams reported consistent and significant difficulties with his sleep.  He will regularly
sleep no more than a few hours an evening.  This evidence was supported by his mother.  There
was a period when Mr. Williams moved back home and his mother was able to observe his
disrupted sleep patterns.  Mr. Williams' evidence was further supported by Ms. Mitchell who
Mr. Williams has lived with for the past year.  She reported that Mr. Williams has trouble falling
asleep and will often not fall asleep until the early hours of the morning.  He requires some
background noise in order to fall asleep and will leave the television on with a timer so that it turns
off at some point.

[51]         The relevant medical evidence, in the reports of Drs. Simonett and Reddy, indicates that
these difficulties with sleep are the result of Mr. Williams' various pain symptoms and his anxiety. 
Mr. Williams has taken prescribed sleep medication but this has caused him to be groggy in the
morning.

[52]         Mr. Williams reported no difficulties with his sleep prior to the Accident.  I am satisfied, on the
basis of the medical and lay evidence, that Mr. Williams' ongoing difficulties with sleep have been
caused by the Accident.

e)       Other Evidence that Corroborates Mr. Williams' Ongoing Physical Difficulties



[53]         There are various other forms of direct and circumstantial evidence that corroborates the
existence and the ongoing nature of Mr. Williams' physical difficulties.  An aspect of this evidence is
found in the records of Mr. Williams' attendances at various treatment providers.  This includes, for
example, physiotherapy, massage therapy, chiropractic treatments and active rehabilitation.

[54]         Though the frequency of these treatments varies from year to year, Mr. Williams has, since
2014, on average, obtained some form of treatment every two weeks.  The ongoing need for such
treatment, and indeed the need for such treatment into the future, is supported by the medical and
expert evidence I have referred to.  It is further supported by the fact that the Defendant does not
challenge that portion of the Plaintiff's special damages claim that is referable to these treatments.

[55]         Mr. Williams' evidence of his physical difficulties is further supported by his diminished
involvement and performance in the sports that he formally excelled at and actively played.  He
now plays on a single hockey team and he will often only play the minimum number of games that
are required for him to be able to participate with his team in the playoffs.  This is a mere 10 games
in a 32-game schedule.  He will sometimes not play a full game.  He will now often change
positions, from being a forward to being a defenceman, because he considers that he is too slow to
play the positions that he formerly played.

[56]         I will return to this in a different context but the Insurance Corporation conducted extensive
surveillance of Mr. Williams.  An aspect of that surveillance included videotaping Mr. Williams
playing hockey at different times.  Portions of that video evidence was played at trial.  I do not
purport to have any special ability to weigh or assess hockey talent.  There is nothing, however, in
the evidence I saw that suggested Mr. Williams, now only in his early 30s, was, in the relatively
recent past, an exceptional hockey player.  He did appear to generally move slowly and stiffly.

[57]         The same is true of Mr. Williams' golf game.  He formerly held a sub-par handicap.  He
played as much golf as he possibly could.  Mr. Williams will still go away on the odd golf-related trip
and, in particular, on an annual trip with Mr. Spagnuolo and others in the real estate and mortgage
industry.  Mr. Williams said, however, that he now plays perhaps a dozen rounds of golf a year.  He
said that if he plays for three days in a row he will have significant back pain and will be pressed to
take painkillers.  Though he can still play, by most people's standards, at a high level, he plays less
well than he did formerly.  Mr. Williams said his golf swing had changed.  His close friend,
Mr. MacPherson, gave similar evidence.

[58]         In a similar vein, Ms. Mitchell commented that when Mr. Williams comes to her family cabin
on Shuswap Lake he will not wakeboard with the others on account of a concern that he will injure
his back and shoulder.  Mr. Williams said, and Ms. Mitchell similarly commented, that there are
certain chores, including laundry, that are difficult for Mr. Williams.  Mr. Williams' mother similarly
commented that he was unable to assist her with heavier gardening.

[59]         Still further, Mr. Williams and Mr. Spagnuolo observed that Mr. Williams' work area has some
ergonomic accommodations.  This is to ameliorate the back pain Mr. Williams has when he sits for
an extended period.



[60]         All of these disparate forms of evidence support the evidence of Mr. Williams and, in
particular, the ongoing physical difficulties that he has.

iii.      Mr. Williams' Psychological Difficulties

[61]         Mr. Williams' direct evidence, in relation to his emotional difficulties, was relatively muted.
 He admitted that he had some difficulty talking about these issues to others including to
Ms. Mitchell.  There was no evidence that he had spoken to his parents or to his friends about his
difficulties, though his evidence, in relation to specific difficulties or changes, was supported by the
observation of other witnesses.

[62]         Mr. Williams testified, and this was a dominant theme in his evidence, that he is now much
less confidant than he formerly was.  He said he was less social.  He said he had some anxiety.
 He had difficulty concentrating and he often forgot things and made mistakes.  He said he would
sometimes get angry.  He had less energy.  He has been seeing a counsellor for the last two years
and he considered that this has been useful.  He takes some medications to assist with his sleep
and for anxiety and depression.

[63]         The expert evidence that addressed Mr. Williams' psychological difficulties was consistent in
several respects.  Dr. Reddy and Dr. Dahi, who are psychiatrists, and who were called by the
Plaintiff and the Defendant respectively, agree that Mr. Williams struggles with some level of anxiety
and depression and that these difficulties were caused by the Accident.  They further agreed that
Mr. Williams should receive counselling for a minimum of a further 40 sessions.  They disagreed,
however, on how serious these difficulties were, on the full range of Mr. Williams' difficulties and on
Mr. Williams' prognosis.

[64]         Thus, Dr. Reddy opined that Mr. Williams has a Major Depressive Disorder as well as
General Anxiety Disorder.  She further concluded that he struggles with Post-Traumatic Stress
Disorder and with Attention Deficit Disorder.  She was of the view that all of these conditions were
caused by the Accident.

[65]         In addressing these conditions, Dr. Reddy conducted various tests.  She aligned these
formal diagnoses with the specific requirements for each such disorder.  She concluded that the
prognosis for Mr. Williams was poor.  This was, in part, because of the presence of chronic pain
together with his other difficulties.

[66]         Dr. Dahi, on the other hand, considered that Mr. Williams had mild anxiety and mild
depression.  He disagreed with the other diagnoses made by Dr. Reddy.  He considered that the
prognosis for Mr. Williams, in relation to his psychological difficulties, was "quite good".

[67]         I have concerns with the evidence of both experts.  I prefer some aspects of the evidence
and opinions of Dr. Reddy.  This is for several reasons.  First, Dr. Reddy's report is more thorough.
 She spent more time with Mr. Williams and she had Mr. Williams undertake various specific tests.
 Second, her report and analysis appear to be more rigorous.  She addressed each of her
diagnoses with reference to the DSM-V criteria that are pertinent and it was simpler, from the



Court's perspective, and based on the evidence at trial, to gauge consistency with the various
diagnostic criteria that are relevant.

[68]         In addition, there are statements in Dr. Dahi's report that are either simply erroneous or that
appear to be based on impressions that do not align with the evidence.  Thus, for example,
Dr. Dahi asserted that Mr. Williams has no panic attacks.  He further commented that Mr. Williams
is considering having a child with Ms. Mitchell.  Both statements are, based on the evidence of
Mr. Williams and of other witnesses, incorrect.  Dr. Dahi accepted that his comment about
Mr. Williams wanting to be a father was an impression he formed based on how Mr. Williams
responded to his inquiry about the matter rather than what Mr. Williams actually said.

[69]         In a similar vein, Dr. Dahi's overall impression of Mr. Williams' present mental state appears
to minimize the depth and breadth of the issues that Mr. Williams struggles with.  His conclusions
are not consistent with the factual evidence of Mr. Williams and of most other witnesses.

[70]         For example, Dr. Dahi explained that a diagnosis of General Anxiety Disorder requires an
intensity of anxiety that affects the functionality of an individual and that Mr. Williams is "functioning
fully at work".  This is not correct.  Mr. Williams could not function at the job he had prior to the
Accident.  On account of that inability to function, he completely shifted his work focus.  The job
that he now has is less demanding and yet, even now, he is often anxious and forgetful.

[71]         Furthermore, a number of Mr. Williams' friends spoke of his changed demeanour and
changed appearance.  He is less careful about his dress and appearance.  He has gained some
weight likely on account of various reasons, including less physical activity, some alcohol
consumption and the medications that he takes.  Various witnesses and experts commented that
he should reduce the amount of alcohol that he drinks.  He is more easily angered.  He is less
confident and he is somewhat less social.  Ms. Mitchell said that he describes himself as a "loser"
and he questions why she is with him.  I have developed further aspects of these inconsistencies
when I later address Mr. Williams' difficulties at work.

[72]         Finally, Dr. Dahi's somewhat optimistic prognosis does not fully align with the evidence.
 Various witnesses, including Ms. Mitchell, considered that the Plaintiff's psychological condition is
getting worse.  Conversely, Mr. Williams' mother considered that his meeting and being with
Ms. Mitchell has "helped him a lot".  The fact that Dr. Dahi accepts that Mr. Williams requires
dozens of further counselling sessions also speaks to the relative seriousness and intractability of
his symptoms.

[73]         Having said this I believe it is important to place Dr. Reddy's opinions into context.
 Mr. Williams does function at work.  He does continue to play sports.  He has friends and he
continues to socialize with them regularly.  He has a partner.  He is not, as many persons with a
major depressive disorder are, withdrawn or reclusive or severely limited in his daily activities.  He
is, instead, diminished in various respects.

[74]         Dr. Reddy's report also contains numerous errors or statements that are not generally
consistent with the evidence.  She expressed, more than once, that Mr. Williams wakes up because
he experiences "restless legs".  Dr. Reddy said that this was an error in her report and I accept that.



[75]         She also said that after the Accident Mr. Williams "became very shy and could not tolerate
crowds.  He becomes upset in a crowded environment."  Dr. Reddy further wrote: "It is very hard for
Mr. Williams to engage in conversation with anyone, even those close to him.  He has become
socially withdrawn."  It is not clear what the source of this evidence is but it is not correct. 
Mr. Williams now struggles, in a professional setting, with approaching or speaking to people he
does not know.  He "hangs back".  He is, however, quite social.  He enjoys the company of his
friends and teammates.  He is not shy.  He was recently the master of ceremonies at a friend's
wedding.

[76]         Dr. Reddy speaks of difficulties with Mr. Williams' gross motor skills.  There is no evidence of
this in Mr. Williams' evidence or in the evidence of Ms. Craig.

[77]         Dr. Reddy repeatedly addresses Mr. Williams' anxiety when approaching intersections and
other motor vehicles.  She speaks of him having recurring visions of the Accident.  Again, it is not
clear what the source of this information is but this assertion is considerably overstated. 
Mr. Williams did testify that when he drives the same street or intersection where the Accident
occurred he will "relive it occasionally".  He said, however, that even shortly after the Accident he
had no anxiety when driving.

[78]         I therefore consider that Dr. Reddy describes a level and breadth of difficulty and
dysfunctionality that is not consonant with the evidence.  This concern necessarily diminishes my
confidence in her conclusions and prognosis.

[79]         This conclusion appears to be supported by the closing submissions of counsel for
Mr. Williams who described Mr. Williams' depression as "moderate".  The same is true of the
various other conditions that Mr. Williams struggles with.  Elements of all of the diagnoses that were
made by Dr. Reddy are present but these elements are not generally manifested in an extreme
way.  Exceptions to this are the ongoing disruption to Mr. Williams' sleep and, to a lesser extent, his
loss of confidence in particular social or professional settings.

[80]         Accordingly, I find that Mr. Williams has struggled with anxiety and depression and that he
continues to do so.  Further, I am satisfied that these conditions were caused by the Accident.  I
also accept that Mr. Williams has some difficulties that meet some of the formal criteria of Post-
Traumatic Stress Disorder and Attention Deficit Disorder secondary to the Accident––though
neither the Plaintiff in his evidence nor his counsel, in his submissions, developed these issues at
length.

[81]         It is also difficult to ascertain what specific difficulties that Mr. Williams struggles with are
referable to what specific diagnoses.  For example, Mr. Williams testified, and I accept, that he
struggles with his concentration and focus and that he is often forgetful.  It is hard to know if this is
the product of an attention disorder or a lack of sleep.  Both Dr. Dahi and Dr. Reddy have opined
that some of Mr. Williams' medications affect concentration and short-term memory.  I find,
however, that each of these potential contributors to his present difficulties were caused by the
Accident.

iv.      Prognosis



a)       General Conclusions on Prognosis

[82]         A careful review of the evidence indicates that there has been relatively significant
improvement in Mr. Williams' physical condition over time.

[83]         Some of Mr. Williams' initial difficulties, such as left chest wall pain or hip pain, resolved
quickly.  Other difficulties persisted.  His two dominant concerns, in terms of severity, appear to be
his left shoulder pain and his neck pain.

[84]         His left shoulder pain was overwhelmingly resolved, with surgery and after rehabilitation, in
late 2018.  Dr. Heran's report of late November 2018 also observes that Mr. Williams had enjoyed
"improvement in his periscapular pain and trapezius pain".  He further remarks that Mr. Williams
continues to have back pain "cervical worse than a lumbar".

[85]         Dr. Heran's last report, on March 6, 2019, which I have quoted from at para. [44] of these
reasons for judgment, suggest that the "bulk" of Mr. Williams' neck pain arises from the C5-C6 level
and that this, in turn, is the dominant cause of his headaches.  The surgery that Dr. Heran proposes
has a significant prospect of success and of considerably improving Mr. Williams' neck pain and
headaches.  The risks are limited and the rehabilitation time quite short.  While I understand why
Mr. Williams would want a second opinion, the uncontradicted evidence, for present purposes,
indicates that a central component of Mr. Williams' remaining pain can likely be much reduced.

[86]         The remaining source of Mr. Williams' pain is his mid-back and low back pain.
 Overwhelmingly the expert reports limit this to "low back" pain.  Furthermore, various expert
reports describe this pain as "intermittent" in nature.  At several of his medical examinations,
Mr. Williams had a full range of motion in his lower back and little or no tenderness.  This pain is
exacerbated when Mr. Williams either sits or drives for an extended period.

[87]         Accordingly, there is a basis for optimism in relation to Mr. Williams' condition.  Most of the
expert reports that suggest his physical condition has plateaued pre-date the last report of
Dr. Heran.  Some of those reports pre-date Mr. Williams' shoulder surgery.

[88]         The report of Dr. Reddy also pre-dates Dr. Heran's last report and she does not, accordingly,
directly address the effect of a further significant improvement in Mr. Williams' physical condition on
his mental health.  To the extent, however, that there is a well-established relationship between an
individual's chronic pain and their mental well-being, I consider it reasonable to expect that further
significant improvements in Mr. Williams' physical condition will have a positive impact on his
mental health.  So too, to the extent his sleep has been disrupted by his ongoing pain, there is a
similar basis to expect some improvement in his sleep.  That, in turn, would be relevant to his
energy level, his fatigue, and potentially his concentration.

[89]         In summary, I consider there is a significant likelihood that important aspects of Mr. Williams'
physical condition and his mental well-being will likely continue to improve if he follows the medical
advice he has been given.

VI.      THE IMPACT OF THE ACCIDENT ON MR. WILLIAMS' EMPLOYMENT



[90]         There was a considerable body of evidence, from various sources, that addressed
Mr. Williams' work history, the impact of the Accident on his employment and his past and future
loss of capacity claims.

[91]         Mr. Williams had various forms of summer and other employment when in high school and
while at Kwantlen College.  I have said he left his program at Kwantlen College to begin work with
London Life.  Though his time with London Life was not financially remunerative, Mr. Williams took
some courses, learned some skills and believed that the experience was generally positive.

[92]         There are two witnesses, apart from Mr. Williams, who are particularly important in relation to
Mr. Williams' skill set and employment prospects before and after the Accident.  Mr. Spagnuolo and
Mr. Ford had extensive interaction with Mr. Williams, in an employment setting, for the 18 months
prior to the Accident and for a significant period of the year after the Accident.  Mr. Spagnuolo
continues to work with Mr. Williams today.  The evidence of Mr. Spagnuolo and Mr. Ford is also
important because it aligns closely with and corroborates the evidence of Mr. Williams.

[93]         Mr. Spagnuolo had known Mr. Williams for several years prior to offering him a position as
the Business Development Manager with his law firm.  He offered Mr. Williams the position without
interviewing anyone else.  He had, for several years, seen Mr. Williams interact with the children he
coached and, more importantly, with their parents.  Mr. Spagnuolo believed that Mr. Williams was
"very good socially" and that he "fit in all situations".

[94]         Mr. Spagnuolo described the position that he offered Mr. Williams.  The job was "to go out
and drum up business".  Mr. Spagnuolo was satisfied that Mr. Williams "had a great ability to get
along with people, both young people and … up to us 50-year-olds".  He considered that
Mr. Williams' "confidence was fantastic" and that he "never had to ask him twice" to do anything. 
He further considered that Mr. Williams "was sure of himself without being cocky".

[95]         Mr. Williams' strength in marketing relied, in significant measure, on his athleticism as he
was a very good hockey player and a scratch golfer.  He was expected to play hockey and golf as
part of his ongoing business development and activities.  Mr. Spagnuolo further described, as did
several other witnesses, the attributes of a successful mortgage broker.  One has to know the
product, the issues and how to get business… "you're selling".  Mr. Spagnuolo considered that
Mr. Williams had all of these attributes prior to the Accident.

[96]         Following the Accident, Mr. Williams' involvement in sporting activities "went away" for a
period.  Mr. Spagnuolo accepted that Mr. Williams would still go to a social setting but "he was
lacking a little bit ... He wasn't really out there as much".  Mr. Williams' performance dropped in the
first half of 2014.  Mr. Spagnuolo did not fire Mr. Williams but he had a conversation with him in the
early summer of 2014 in which he said they agreed that things were not working out and that
Mr. Williams should look for other opportunities.  Mr. Williams' evidence was to the same effect.
 Mr. Spagnuolo testified, having again employed Mr. Williams for the past two years in a different
role, that, "He's just not the same ...  He's not the same person working the room".

[97]         After leaving employment with Mr. Spagnuolo, Mr. Williams went to work with Mr. Ford.  They
had been friends for a number of years and they had interacted regularly while Mr. Williams was



employed by Spagnuolo and Company.  Mr. Ford described Mr. Williams as motivated and driven.
 He testified that Mr. Williams "had that same go-getter, sports type mentality that I knew from a
while back.  He had volume levels he wanted to hit and how much business he wanted to bring in
and we just started talking about goal setting".

[98]         The two individuals spoke frequently about events that they could partner on and how they
could go out and meet more contacts.  Mr. Ford considers the relationship "was really helpful on my
side.  Being self-employed, it's a bit lonely out there.  I always made good alignments with other
people trying to hustle.  He was really good to bounce ideas off of, marketing wise we supported
each other."

[99]         Mr. Ford testified that, at social marketing events, Mr. Williams was "really energetic.  He
would know how to work a room.  He was very friendly, personable, charming.  A vibrant person to
be around."  With respect to his skills as a business development manager, Mr. Ford testified that
he liked what Mr. Williams "brought to the table.  He had a purely sales mentality which is what I
needed as a partner because I have more of the analytics and operations."

[100]     Mr. Ford learned of the Accident shortly after it happened though he had infrequent contact
with Mr. Williams in the few months thereafter.  Mr. Ford did not think much of this, however, as his
own business is generally slower in January and February.  He was unaware of Mr. Williams' poor
performance at Spagnuolo and Company in the first half of 2014.

[101]     In May or June 2014, Mr. Williams and Mr. Ford began discussing working together.  I will
return to the financial arrangements that they ultimately agreed on later in this judgment.  For
present purposes what is important is that Mr. Ford believed that Mr. Williams would be a good fit
for his business because of "his sales mentality.  He was always prospecting, and out doing events,
and always on the phone.  He was confident and he had the energy to engage more people than
me."

[102]     The two individuals began working together in the summer of 2014.  From the outset,
however, Mr. Ford believed that Mr. Williams' performance was "….lacklustre.  It was not what I
expected of him.  He was not hitting the phones, not hitting the meetings he needed to hit.  He
knew what he had to do but he was not hitting the numbers."  Mr. Ford further believed that
Mr. Williams had some "… kind of a block.  He couldn't get on the phone.  There were a few
moments when I wanted to shake him, hey man you have to book these meetings to get the
business we need.  He was like a deer in headlights on many days".

[103]     By November or December 2014, it became apparent that things were not working out.
 Mr. Ford told Mr. Williams that he needed to look for another job.  Mr. Ford believed that
Mr. Williams "knew it was coming".  It was difficult and disappointing for Mr. Ford to fire his friend.
 Their friendship was strained for a number of years thereafter but the two men have moved on and
they remain friends.

[104]     Mr. Ford testified that he was aware Mr. Williams was no longer doing business development
and that he was doing more administrative work.  He said that Mr. Williams seemed "very
defeated".  He testified that, based on how Mr. Williams now presents, he would not hire him.  He



said that Mr. Williams no longer shows "…the same enthusiasm, salesmanship and confidence that
he and I both know would be required to fill that role".

[105]     Shortly after working with Mr. Ford, Mr. Williams went to work as a mortgage broker with
Lender Connect Mortgage.  He obtained his qualification as a registered mortgage broker.

[106]     Over the next two years, Mr. Williams worked with Lender Connect as a mortgage broker on
a commission basis.  He was not financially successful and he earned $21,646 and $28,259 in
each of 2015 and 2016.

[107]     In late 2017, Mr. Williams was approached by a mortgage broker, who worked in the
Okanagan, and who wanted to employ Mr. Williams.  The position was to be commission-based.
 Mr. Williams approached Mr. Spagnuolo and asked Mr. Spagnuolo what he thought about his
taking the position.  Mr. Spagnuolo advised against Mr. Williams taking the position on account of
the difficulty Mr. Williams was having sustaining himself on a commission-based income.  Instead
Mr. Spagnuolo offered Mr. Williams a position as his personal assistant.  Though Mr. Williams was
given the title "Marketing Director", this was on account of the fact that Mr. Spagnuolo believed that
a position as an "executive assistant" would be demeaning for Mr. Williams.

[108]     Mr. Williams now runs whatever errands Mr. Spagnuolo requires and he has become
responsible for doing the administrative work for a title search company that Mr. Spagnuolo owns.
 Mr. Williams works at a desk.  His involvement or interaction with clients is limited.  He is involved
in a few sports-based marketing events each year that Mr. Spagnuolo chooses.  He is paid a flat
salary.  He does not receive a car as part of his compensation and is no longer eligible for any sort
of bonus.

[109]     Mr. Spagnuolo confirmed that there are aspects of his current position that Mr. William
struggles with.  He does not follow up on his tasks, his reports are periodically late and he has to be
"continuously" reminded of what has to be done.  Mr. Spagnuolo said that he now has to ensure
Mr. Williams gets his work done, when that had never been the case previously.  He further
confirmed that in social settings Mr. Williams is not the person he was and he repeatedly said that
Mr. Williams "hangs back".

[110]     Based on the whole of the evidence, I find that Mr. Williams' employment has been and will
continue to be adversely affected in various respects.  His earlier abilities to interact in professional
or social settings with others, a dominant aspect of his skill set, is significantly diminished.  He is
more reticent.  He lacks motivation.  His concentration is poor.  His ability to follow through to get
his work done is adversely affected.

[111]     Furthermore, while it is always difficult to know what success a young person will enjoy in the
future, an issue I will return to when I quantify Mr. Williams' loss, I find that Mr. Williams' career and
employment prospects were on an upward trajectory at the time of the Accident.  Within a relatively
short time of the Accident, his performance had changed and he was asked by Mr. Spagnuolo, a
gentleman who clearly thinks well of and is fond of Mr. Williams, to consider looking for other
employment.



[112]     Similarly, Mr. Ford, who had interacted directly with Mr. Williams in a professional context,
and who was sufficiently impressed with Mr. Williams' performance to discuss offering him a
partnership in his business, saw a significant change in Mr. Williams.  That change was so marked
that he was required, within a relatively short time, to fire his friend.

VII.     DAMAGES

i.        Introduction and Overview

[113]     The Defendant, in his final submissions, seeks to advance various propositions and, indeed,
a general theory for the case that is simply not tenable on the evidence.

[114]     For example, the Defendant's closing submissions state:  "Although the Defendant admits
that the Plaintiff may have suffered some injuries in the accident, he was substantially recovered by
the spring of 2014".  This assertion is without merit.  It is clear that the Plaintiff suffered multiple
injuries in the Accident.  This includes a labral tear to his left shoulder and a disc injury to his
cervical spine.  The first injury was addressed through surgery in 2018––five years after the
Accident.  The second likely still awaits surgery.  In addition, the uncontradicted expert evidence
confirms that Mr. Williams continues to struggle with other soft tissue and physical injuries and from
anxiety and depression.

[115]     I further observe that the award of non-pecuniary damages that the Defendant argues would
be appropriate in the circumstances, and the cases relied on in support of that award, are out of
step with, and markedly higher than, would be warranted by the circumstances or propositions that
the Defendant seeks to advance as relevant.

[116]     The Defendant also argued that, in the fall of 2015, when Mr. Williams changed family
doctors, he became more "litigation focused".  Again I do not accept this.  His ongoing objective
physical injuries belie this.  Mr. Williams changed his care to Dr. Parhar because he was unhappy
with the care he was receiving from his former physician.  It is after this transition, and following the
advice he was provided, that he became more focused on addressing his ongoing care and
recovery needs.

[117]     The Defendant further sought to argue that Mr. Williams' psychological difficulties were the
likely result or product of his being fired by Mr. Ford at the end of 2014.  Once again, this assertion
is inconsistent with the uncontradicted medical evidence which unequivocally attributes
Mr. Williams' psychological difficulties to the Accident.  In addition, the Defendant, in accepting the
portion of Mr. Williams' special damages claim that pertains to his counselling expenses, appears to
have conceded that Mr. Williams' various psychological difficulties were caused by the Accident
and continued into 2018 and 2019.

ii.       Non-Pecuniary Damages

[118]     The central principles that govern an award of non-pecuniary damages are set out in Stapley
v. Hejslet, 2006 BCCA 34.  Such awards are intended "to meet the specific circumstances of the
individual case": para. 45.  A non-exhaustive list of pertinent considerations are described in
para. 46 of that judgment.



[119]     I have described Mr. Williams' ongoing physical and psychological difficulties.  After his
shoulder injury he required a significant period of rehabilitation and he suspended his physical
activities for many months.  If he has a further surgery, he will again have to undergo a few months
of rehabilitation.

[120]     Mr. Williams continues to struggle with various forms of ongoing pain, with significantly
disrupted sleep, with some level of anxiety and depression, a loss of concentration or focus, and a
loss of confidence.

[121]     These injuries have limited or impaired Mr. Williams in numerous respects.  He is less
involved in sports and he is less accomplished at the sports he has played for much of his life.  In
Mr. Williams' case, those sports, and his proficiency at them, were a cornerstone of his sense of
self.  Dr. Reddy indicates that Mr. Williams has suffered "a loss of identity".  Still further, his athletic
endeavours were a foundation for his social life.  Though by normal standards Mr. Williams still has
a wide range of friends, he is more withdrawn than he formerly was.

[122]     His impairments have also affected the nature of the work he does.  In the context of an
award for non-pecuniary loss, the loss of enjoyment that he received from the nature of the work he
formally did is relevant.

[123]     There is, as I have said and for the reasons I have described, good reason for some ongoing
level of optimism with respect to Mr. Williams' future condition.  Still further it is important to
recognize that Mr. Williams' circumstances reflect an impairment or diminishment of various
aspects of his life.  He is less active and athletic.  He is less social and outgoing.  He is less
confident, though I consider that Mr. Williams presents well and that this loss of confidence is not
readily apparent in his demeanour.

[124]     Mr. Williams' life is even now, however, a life with significant content.  Thus, Mr. Williams has
a close-knit family that he spends time with, a partner who is supportive of him and a relatively wide
circle of friends.  He works full time.  In 2017, he travelled to Hawaii with friends, to San Diego and
Las Vegas for golf tournaments, to Kelowna for a hockey tournament, and across Canada with his
brother working as a caddy.  In 2018, he travelled to Arizona for a golf tournament, to Ms. Mitchell's
family cabin on at least three occasions, to Hawaii and Mexico with friends, and to Whistler.
 Though I accept that Mr. Williams is less social than he once was, it is noteworthy that
Ms. Mitchell, who did not know him prior to the Accident, considers that he is currently "a social
guy", that this was one of the things that attracted him to her, and that there are "lots of times" that
he goes out on weekends without her.  With respect to his physical difficulties, it is relevant that he
took six weeks off work to caddy for his brother.  He would necessarily have been physically active
and, I expect, he was required to carry his brother's golf bag.

[125]     Counsel for Mr. Williams argued that Mr. Williams' Accident-related injuries, and their impact
on him, warrant an award of non-pecuniary damages of $180,000.  The Defendant argues that an
award of approximately $80,000–$100,000 would, in all the circumstances, be appropriate.  I do not
consider that the submissions of either party, and the range of damages they advance for
Mr. Williams' non-pecuniary loss, properly capture his circumstances.



[126]     The cases relied on by the Plaintiff are, in the main, cases that address more serious
circumstances and plaintiffs who suffer from more severe forms of impairment.  For example, in
Chow v. Goodman, 2016 BCSC 1486, the plaintiff was injured in two different accidents.  He was
35 years old at the time of the first accident.  Though aspects of his difficulties are similar to those
of Mr. Williams, his physical injuries were, on balance, more severe.  He had neck and back pain
and numbness in his left hand and left leg.  His right hand shook.  Both legs buckled on a daily
basis.  He had some difficulty with bladder function.  His pain and exhaustion interfered with
intimacy with his wife.  After surgery, aspects of these difficulties improved but he continued to
suffer with neck and shoulder pain, some numbness in his hand and leg, headaches, sleep
disruption, and an inability to concentrate.  He never returned to his proactive lifestyle.  Nor did the
plaintiff ever return to work on a full-time basis and there was no prospect of his doing so.  He was
awarded $165,000 for his non-pecuniary losses.

[127]     In Zawadzki v. Calimoso, 2011 BCSC 45, the plaintiff, who had previously been unusually
active, effectively stopped engaging in all of the activities that had previously given him pleasure.
 This included sports, playing music and working on cars.  His personality was transformed.  He
had previously been positive and energetic.  He was outgoing.  He became anxious and chronically
depressed.  He became reclusive.  He was angry and he slept badly.  He became an alcoholic.  His
cognitive functioning was impaired.  Even with significant accommodation in the workplace, he was
unable to continue with his former employment.  Based on these considerations, the Court awarded
the plaintiff $180,000 for his non-pecuniary losses.

[128]     Similarly, a number of the cases relied on by the Defendant deal with plaintiffs whose various
physical and psychological difficulties were different and, generally speaking, either less sweeping
in nature or less severe than the difficulties Mr. Williams has faced and that he will likely continue to
suffer.  In Furlan v. The Owners, Strata Plan BCS3202, No. 2016 BCSC 213, the plaintiff was 45
years old at the time of his accident.  He suffered a labral tear in his right shoulder, which was
subsequently repaired with surgery, and from ongoing right and left knee and lower back pain.  His
injuries were not expected to improve further.  He did not suffer any psychological injuries.  His
ability to participate in various physical activities was diminished.  He had suffered some loss of
strength and flexibility.  He was able to continue with his employment on a full-time basis despite
daily pain.  He was described, however, as having a high pain threshold and being extremely
motivated with respect to exercise and work.  He was awarded $80,000 for his non-pecuniary
losses.

[129]     In Smith v. Fremlin, 2013 BCSC 800, in an action conducted under the Fast Track Rules, a
35-year-old plaintiff was 31 years old, and in her articling year, at the time of her accident.  She had
some neck and back pain that resolved.  She continued to have shoulder pain and periodic
headaches.  The headaches impeded her ability to work an extended day.  Furthermore, she was
significantly restricted in her ability to use a keyboard and computer for more than a half hour
before requiring a break.  On account of the rigours associated with the practice of law, the plaintiff
enrolled in a PhD program thinking that she would now pursue a more academic career.

[130]     There was no evidence that she suffered any psychological injury or difficulties. She had
been an advanced cyclist but, due to her injuries, she had stopped cycling.  She had previously run



several marathons but she was now only able to complete a half marathon and at a considerably
slower pace.  The Court emphasized the need for the plaintiff to change her career path and
awarded her non-pecuniary damages of $90,000.

[131]     In the present case, I consider that an award of $135,000 recognizes the various
considerations in Stapley, considers the relevant authorities, properly weighs Mr. Williams' various
conditions and circumstances, and represents fair compensation for Mr. Williams' non-pecuniary
losses.

iii.      Loss of Earning Capacity

a)       Legal Framework and Relevant Evidence

[132]     The legal principles that address a loss of earning capacity are well developed.  Those
principles, in many respects, align in relation to past and future loss of capacity claims.  A claim for
past loss of earning capacity is based on what a plaintiff would have, not could have, earned but for
the injury the plaintiff suffered: M.B. v. British Columbia, 2003 SCC 53 at paras. 49–50 and Rowe v.
Bobell Express Ltd., 2005 BCCA 141 at para. 30.  The purpose of the award is to compensate a
plaintiff for what he or she lost as a result of the accident: DeGuzman v. Ge, 2013 BCSC 1450 at
para. 42.

[133]     Both awards may be viewed as a loss of income earning capacity: Ibbitson v. Cooper, 2010
BCSC 1916 at para. 60, aff'd 2012 BCCA 249.  Both are often based on hypotheticals.  The
standard of proof for hypothetical events, past and future, is the same.  A "hypothetical possibility
will be taken into consideration as long as it is a real and substantial possibility and not mere
speculation": Grewal v. Naumann, 2017 BCCA 158 at para. 48.  In both cases, to the extent
possible, a court nevertheless looks to numerical signposts or guidance, or to other objective data,
to assist with the exercise.

[134]     Because Mr. Williams was injured when he was a comparatively young man, and because
he had a limited work history, aspects of these exercises or inquiries are inevitably rendered less
certain.  There are, however, numerous indicators of future success in Mr. Williams' pre-Accident
history.

[135]     He was a motivated and focused person who sought to excel.  This is most apparent in his
athletic endeavours.  He was a confident and social individual who was well-liked by his peers and
by others he interacted with.  He came from a loving and supportive family.  He grew up in an
entrepreneurial environment.  He was surrounded by motivated and entrepreneurial friends.  Each
of Mr. Ford, Mr. Tulk and Mr. Power gave evidence at trial.  They are friends, of similar age and
similar educational background, who have established their own businesses.  Ms. Mitchell has also
established her own business.

[136]     Mr. Williams was clearly an organized and hard-working person.  He worked part-time in
high school.  He has always worked, including almost immediately after the Accident, since he left
Kwantlen College.  He enjoyed his work prior to the Accident.  He was able to balance school,
sports and his social life.  He was able, when at Spagnuolo and Company, and before the Accident,



to balance his professional life, to play sports, to coach hockey and to have an extremely active
social life.

[137]     From an early age, Mr. Williams had a plan and a sense of himself.  He knew he wanted to
work in an environment where he was paid for his success and he was prepared to take the risks
associated with working on a commission basis.  He had intended to work at Spagnuolo and
Company for three to four years, to make contacts and establish himself, and to then go into
business with Mr. Ford or in some other similar situation.  As Mr. Ford said, Mr. Williams "had goals
and targets".

[138]     He was, I have determined, on an upward trajectory prior to the Accident.  He had impressed
each of Mr. Spagnuolo and Mr. Ford, people he worked with closely, prior to the Accident.

[139]     Indeed, with the exception of his lack of financial success at London Life, all of the evidence,
prior to the Accident, suggested that Mr. Williams would enjoy at least reasonable success in his
chosen endeavour.

b)       The Assessment of Mr. Williams' Past Earning Capacity Loss

[140]     The actual amounts that Mr. Williams earned, from 2010 to 2018, was established through
his tax returns.  Those amounts, for each of those years, were:

2010        $  6,049.00
2011        $  3,993.00
2012        $ 45,850.00
2013        $ 60,449.00
2014        $ 20,283.00
2015        $ 21,646.00
2016        $ 28,259.00
2017        $ 10,416.00
2018        $ 54,070.00

[141]     Each party sought, to some degree, to make modest adjustments to these figures.  Counsel
for the Plaintiff sought, for example, to adjust for what more Mr. Williams would have earned in
2013 recognizing that the Accident occurred on October 28, 2013.  At the same time, counsel
ignored in his figures that Mr. Williams left work in 2017, while at Lenders Connect, for a six-week
period to caddy for his brother.  The Defendant sought, conversely, to depress Mr. Williams' 2013
earnings arguing, that as his bonuses were earned for work done in the previous six-month period,
a part of his income in 2013 was, in fact, earned in 2012.

[142]     I do not consider that such fine adjustments are useful or that they are consistent with the
nature of the exercise or the "assessment" that a court engages in when determining a plaintiff's
claim for past loss of earning capacity.

[143]     What Mr. Williams would have earned, from the date of the Accident to the date of the trial, is
necessarily complicated.  There are various indicators or signposts that are useful.  There is
evidence of how Mr. Spagnuolo calculated the bonuses he was prepared to offer Mr. Williams and



that he considered a salary of $125,000–$130,000 to be the most that he would pay a non-lawyer
who worked for him.

[144]     The evidence of each of Mr. Ford and Mr. Duncan is also relevant.  Mr. Ford, who is now 32
years old, completed high school and he became a mortgage broker at the age of 22.  He worked
for another entity for about three years and then he went out on his own.  He said that he enjoyed
steady growth and that things "took off" after four or five years.  In 2016, he earned $160,000 and
had some retained earnings in his company.  In 2017, he earned $220,000.  In 2018, his income
was $150,000.  Throughout much of this period and, in particular, the years for which Mr. Ford
provided his income, the real estate market was quite heated.

[145]     Mr. Ford was prepared to offer Mr. Williams a partnership based on Mr. Williams' generating
certain volumes of business.  If Mr. Williams generated $10 million annually in mortgage business,
he would have received a 10% interest in the business.  If he generated $50 million annually, he
would match what Mr. Ford averaged and he would have earned a 50% interest in the business.
 Mr. Ford said he expected Mr. Williams to have a "lean period" when he first joined his business.

[146]     Mr. Duncan, who is now 38 years old, has worked in the mortgage and lending business for
almost 15 years.  He had generally worked with various non-bank lenders and he had held various
positions with these entities.  Some of his positions were based on a fixed or base salary with either
an additional bonus or commission structure.  Others were entirely commission-based.  With one
entity, and recognizing that this was in 2007–2010, he earned approximately $75,000–$100,000 a
year as a "Business Development Manager".  He had to work 50–60 hours a week to do so.

[147]     Thereafter his role changed and he dealt with a smaller group of clients.  For the years 2011
to 2016, Mr. Duncan earned $109,000, $111,000, $110,000, $125,000, $173,000 and $245,000
respectively.  The $245,000 figure was the most that Mr. Duncan has ever earned.  It occurred after
he had been in the industry for more than a decade and it took place in a particularly heated real
estate market.

[148]     Nevertheless, in 2017 and on account of a change in government policy and other
considerations, Mr. Duncan changed employers and he reverted to a salary structure that had a
base salary because that was "appealing" to him.  In 2017 and 2018, he earned $110,000 and
$108,000 respectively.  In the eight years from 2011 to 2018, Mr. Duncan earned, on average,
approximately $135,000 per year.

[149]     In 2019, Mr. Duncan again changed employers.  He again works 50–60 hours a week
including on weekends.  He has a base salary and commission structure.  He took the position with
the understanding that his predecessor had earned no less than $110,000 per year and over
$200,000 in good years.

[150]     Aspects of the calculations that are advanced on behalf of the Plaintiff are generally realistic
and aligned with the evidence.  For example, the calculation is premised on Mr. Williams staying at
Spagnuolo & Company for a few years after the Accident.  This accords with Mr. Williams' stated
intentions.  The calculation further relies on optimistic but not speculative increases in Mr. Williams'
income for the years 2015 and 2016.  The calculations, however, start with a base for Mr. Williams'



salary, in 2013, that is higher than what he earned and I would adjust the anticipated increases in
successive years accordingly.  Those increases are consistent with some increase in Mr. Williams'
base salary and some further bonuses based on his developing the business of Spagnuolo and
Company.

[151]     It is in the years after 2016 that I believe the calculation that is advanced is excessive and
unrealistic.  This is largely on account of the expectation that Mr. Williams would, in his first year
after leaving Spagnuolo and Company, earn $125,000 and that he would earn $150,000 a year
thereafter.

[152]     This is inconsistent with Mr. Ford's evidence that it took him some years to build his book of
business.  The evidence of what Mr. Ford earned in recent years is based on his income after he
established his business.  The calculation that is advanced by the Plaintiff is also inconsistent with
the evidence of Mr. Ford that he provided Mr. Williams with a very modest monthly stipend in
recognition of the fact that it would take Mr. Williams some time to begin generating business and
an income for himself and that he would have a "lean period".  Still further, it is inconsistent with the
average income earned by Mr. Duncan even though he had significantly more experience and
years in the industry, albeit as an employee and not as the owner of a business.  Simply put, the
calculation has Mr. Williams earning nearly as much in his first year and more in his second and
third years than Mr. Duncan has earned, on average, in the last eight years.

[153]     Finally, though I have said there is reason to be optimistic that Mr. Williams would have
enjoyed success, the Plaintiff's calculations do not consider or adjust for the contingency that this
would not have occurred.  What Mr. Williams demonstrated prior to the Accident was potential.  He
did not, however, have an established work or employment record.

[154]     Based on the evidence and considerations I have referred to, I would assess Mr. Williams'
gross past loss of earning capacity at $250,000.  Counsel have advised that they can make the
necessary tax and other adjustments without the assistance of the Court.

c)       Loss of Future Income Earning Capacity

[155]     I have referred to several of the principles that assist in assessing damages for loss of future
earning capacity.  Further relevant principles were succinctly summarized in Rosvold v. Dunlop,
2001 BCCA 1:

[8]        The most basic of those principles is that a plaintiff is entitled to be put into the
position he would have been in but for the accident so far as money can do that. An award for
loss of earning capacity is based on the recognition that a plaintiff's capacity to earn income is
an asset which has been taken away: Andrews v. Grand & Toy Alberta Ltd., [1978] 2 S.C.R.
229; Parypa v. Wickware (1999), 65 B.C.L.R. (3d) 155 (C.A.). Where a plaintiff's permanent
injury limits him in his capacity to perform certain activities and consequently impairs his
income earning capacity, he is entitled to compensation. What is being compensated is not
lost projected future earnings but the loss or impairment of earning capacity as a capital
asset. In some cases, projections from past earnings may be a useful factor to consider in
valuing the loss but past earnings are not the only factor to consider.
[9]        Because damage awards are made as lump sums, an award for loss of future earning
capacity must deal to some extent with the unknowable. The standard of proof to be applied
when evaluating hypothetical events that may affect an award is simple probability, not the
balance of probabilities: Athey v. Leonati, [1996] 3 S.C.R. 458. Possibilities and probabilities,



chances, opportunities, and risks must all be considered, so long as they are a real and
substantial possibility and not mere speculation. These possibilities are to be given weight
according to the percentage chance they would have happened or will happen.
[10]      The trial judge's task is to assess the loss on a judgmental basis, taking into
consideration all the relevant factors arising from the evidence: Mazzuca v. Alexakis, [1994]
B.C.J. No. 2128 (S.C.) (Q.L.) at para. 121, aff'd [1997] B.C.J. No. 2178 (C.A.) (Q.L.).
Guidance as to what factors may be relevant can be found in Parypa v. Wickware, supra, at
para. 31; Kwei v. Boisclair (1991), 60 B.C.L.R. (2d) 126 (C.A.); and Brown v. Golaiy (1985),
26 B.C.L.R. (3d) 353 (S.C.) per Finch J.  They include:

1.               whether the plaintiff has been rendered less capable overall from earning
income from all types of employment;

2.               whether the plaintiff is less marketable or attractive as an employee to potential
employers;

3.               whether the plaintiff has lost the ability to take advantage of all job
opportunities which might otherwise have been open to him, had he not been
injured; and

4.               whether the plaintiff is less valuable to himself as a person capable of earning
income in a competitive labour market.

[156]     Further evidence and additional considerations are relevant to this aspect of Mr. Williams'
claim.  First, as I have said, a true sense of Mr. Williams' earning or employment potential, in the
absence of any sustained employment history, is difficult to gauge.  Mr. Ford and Mr. Duncan have
been quite successful.  Mr. Duncan, for example, has been consistently head hunted while with his
various employers.  While Mr. Williams may have enjoyed still greater success than these
individuals, there is no real evidence to suggest this and that prospect becomes speculative.
 Accordingly, I consider that the figures I have referred to, in the form of Mr. Ford's and
Mr. Duncan's incomes, represent the higher end of what Mr. Williams might have achieved over
time.

[157]     There is, on the other hand, some possibility that Mr. Williams would not have been as
successful.  Mr. Ford and Mr. Duncan emphasized the analytical aspects of their skill set.  There is
no evidence that such analytical skills were a component of what Mr. Williams brought to the table.
 He relied, in significant measure, on his athletic abilities, his energy and his personality to establish
contacts and relationships.  Mr. Spagnuolo accepted, for example, that marketing today has shifted,
that it has a more significant social media emphasis and that sports are less useful.

[158]     Second, the business that Mr. Williams had set his eyes and focus on is subject to
considerable risk.  Mr. Duncan spoke of changes in government policy that fundamentally altered
the viability of one of his employers.  The housing market is notoriously volatile.  The income
figures referred to by Mr. Ford and, in particular, Mr. Duncan, reflect that volatility.  The fact that an
experienced and well-regarded mortgage broker, such as Mr. Duncan, has recently chosen a
compensation scheme that provides him with some guaranteed income and that insulates him, to a
degree, from risk is telling.

[159]     In addition, after some 15 years in the industry, Mr. Duncan is again working 50–60 hours a
week.  Though I have said Mr. Williams is a hard-working individual, that level of work, on a
sustained basis, is not for everyone.



[160]     Third, the primary thesis advanced by the Plaintiff presupposes that Mr. Williams is not
capable of much more than what he is presently doing.  Aspects of the calculations advanced on
his behalf postulate that "it is unlikely (he) will advance substantially from his position of Executive
Assistant with earnings of $54,000 per year".  A slightly modified calculation caps his upper earning
potential at $75,000 per year.

[161]     I do not accept that this is so.  There is no vocational report that suggests or supports this.
 Indeed, only a very modest claim is advanced for vocational rehabilitation or counselling in
Mr. Williams' Cost of Future Care claim.  That claim is advanced to address rehabilitation in the
event Mr. Williams' ability to work further declines.  It does nothing to support or encourage or
assist him to move forward from his present employment.

[162]     Mr. Williams was offered his present position at Spagnuolo and Company.  He has not
sought or inquired about other potential employment or training or education.  Plaintiffs are entitled
to be fairly compensated for their losses.  They are expected, however, to be reasonably
resourceful and resilient.  I raise this not as a question of mitigation but, rather, as an aspect of the
assessment of Mr. Williams' residual employment capacity.

[163]     Mr. Williams is 32 years old with a great many positive attributes.  A number of the very
factors that supported his potential prior to the Accident continue to be present.  He still has a
broad and supportive network of family and friends.  He is still social.  He is still hard-working.  He
continues to be presentable, well-spoken and well-liked.  He was on the stand for several days and
he is clearly capable of making a positive impression.  He has, post-Accident, obtained his
mortgage broker's licence.  He was formerly an average student, who was going to college, and
there is no reason to believe that he is not capable of developing further or different skills.

[164]     Still further, I have said that I consider there is a real and substantial possibility that aspects
of Mr. Williams' physical and psychological difficulties may improve.  This finding is related to other
relevant evidence.  I have said that Mr. Williams' circumstances, including his employment
prospects, are diminished.  The degree of that diminishment is, however, nuanced.  Mr. Spagnuolo
said that Mr. Williams is changed since the Accident.  When asked, however, if he would again hire
Mr. Williams as his Business Development Manager, he said that he might do so but that he would
now have Mr. Williams compete for that position.  That evidence speaks to the relatively modest
diminishment in Mr. Williams' skill set and, necessarily, to the degree to which those skills, and
Mr. Williams' overall presentation, remain intact.

[165]     Further improvement in Mr. Williams' condition has the prospect, or real and substantial
possibility, of broadening his employment prospects.  Because I was not provided with any
vocational assessment, I am uncertain of what specific employment, and at what income, might be
available to Mr. Williams.  Though it was open to both parties to provide that evidence, the burden
of proving Mr. Williams' claim of loss of earning capacity rests with him.

[166]     Having said this, the evidence and my findings establish that Mr. Williams has suffered some
diminishment in, inter alia, his ability to concentrate, to interact in certain social settings, and to
engage in athletic pursuits (a component of how he interacted with clients), as well as his



confidence and ability to sit for extended periods.  These findings, individually and in combination,
are relevant to each of the various considerations that are identified in Brown v. Golaiy (1985), 26
B.C.L.R. (3rd) 353 (S.C.), and that support a loss of capacity award on a capital asset approach:
see also Perren v. Lalari, 2010 BCCA 140 at paras. 12 and 32, in relation to the appropriateness of
using a capital asset approach in circumstances such as the present case.

[167]     Both parties filed reports by economists that provided various future income loss multipliers.
 Both economists provided actuarial and economic multipliers.  Neither expert was cross-examined.
 The actuarial multipliers they generated were almost identical.  The economic multipliers they
calculated were somewhat, but not significantly, different.

[168]     Actuarial multipliers only take into consideration the possibility of premature death.  In
addition to premature death, economic multipliers allow for multiple negative labour market
contingencies leading to nonparticipation in the labour force, part-time work and part-year work.

[169]     The Plaintiff argues that because Mr. Williams was "job attached" at the time of the Accident
and because he had a positive career outlook ahead of him there is little likelihood that he would
have had absences from the workforce absent his Accident-related injuries.  Accordingly, it is
argued that it is more appropriate to use actuarial multipliers.  I do not agree.  Mr. Williams is only
32 years old.  Most persons are subject to injury or illness or other contingencies, either to
themselves or to their loved ones, that have the prospect of causing them to either work part-time
or to leave the workforce for a period.

[170]     Based on the evidence I have referred to, the findings I have made and the positive and
negative contingencies I have identified, I consider that an award of $375,000 would fairly and
reasonably compensate Mr. Williams for his loss of future earning capacity.

iv.      Cost of Future Care

[171]     The legal principles that pertain to this head of loss are again straightforward.  An award for
future care is based on what is reasonably necessary to promote the mental and physical health of
the plaintiff.  The authorities establish that there must be a medical justification for claims for cost of
future care and that those claims must be reasonable: Milina v. Bartsch, [1985] B.C.J. No. 2762
(S.C.) at paras. 172, 198 and 211, aff'd [1987] B.C.J. No. 1833 (C.A.); see also Gregory v.
Insurance Corporation of British Columbia, 2011 BCCA 144 at para. 39.

[172]     Several additional principles are relevant;

a)              the court must be satisfied that the plaintiff would, in fact, make use of the particular
care item;

b)              the court must be satisfied that the care item is one that was made necessary as a
result of the accident or injury in question and that it is not a care item that the plaintiff
would, in any event, have procured;

c)               the court must be satisfied that there is no significant overlap in the care items being
advanced.  It is not uncommon for different physicians to recommend different, but
similar, treatment modalities. Accordingly different physicians might recommend that a
plaintiff obtain physiotherapy, or massage therapy, or chiropractic treatments, or



acupuncture.  It is generally unlikely that all of these treatments, in combination,
would be warranted.

[173]     The recommendations that have been made for Mr. Williams' future care and treatment are
contained in the report of Ms. Craig, an occupational therapist.  That report identifies 15 separate
care items or proposals.  I am satisfied that all but one care item finds support or justification in the
recommendations of the various medical experts whose expert reports were filed.  Indeed,
Ms. Craig's report expressly identifies the source or basis for each of the care items she addresses.
 Her report identifies the cost, and in some cases the lower or higher range of the cost, for each
care item.  Her report further identifies the frequency with which such care is required and whether
the particular care item is expected to be required in the future.  In some instances, the care item is
not required at present but it may be required in the future.

[174]     The Plaintiff's claim also relies on the future cost of care multipliers in the report of its
economist, Mr. Benning.  Those multipliers are not contested in the expert report that was filed by
the Defendant's economist.  Furthermore, Ms. Craig's Cost of Care report was not tested or
challenged during her cross-examination.

[175]     Nevertheless, there are some concerns with aspects of Mr. Williams' cost of future care
claim.  Specifically, Ms. Craig's report does not address Dr. Heran's March 6, 2019 report and the
real prospect of future improvement in some of Mr. Williams' most enduring and troublesome
difficulties.  Indeed, Ms. Craig's report refers to Dr. Heran's earlier report, which indicated that
surgery was not appropriate for Mr. Williams' pain management.  In the same vein, many of the
reports that make care recommendations to address certain difficulties, for example Mr. Williams'
headaches, pre-date the report of Dr. Heran and his opinion that there is a significant likelihood that
such difficulties, or aspects of them, may be considerably improved with surgery.  Finally, a number
of the expert reports that Ms. Craig relies on pre-date Mr. Williams' shoulder surgery and the
benefits or improvements that arose as a result of that surgery.

[176]     In addition, I have distinct comments or concerns in relation to specific care items.  I have
grouped some of Ms. Craig's categories together.  I have also not addressed those care items in
her report that have no cost attached to them and that are funded, for example, by public health
care:

1.               Nerve blocks to cervical facet joints:  the medical evidence in relation to this
recommendation is mixed.  The evidence of Dr. Simonett, which supports such
treatment, pre-dates Dr. Heran's report that suggest that surgery would likely
significantly assist Mr. Williams' cervical pain.  In addition, Dr. Simonett's
recommendations were made in May 2017 and October 2018.  There is no evidence
that Mr. Williams chose to follow these recommendations.  Finally, such care is
available, at no cost, albeit not on an expedited basis, under the Medical Services
Plan.  Accordingly I do not consider that such treatment, on an expedited basis, is
appropriate.

2.               Therapeutic Botox:  Ms. Craig's report erroneously indicates that this care
recommendation was made by Dr. Simonett.  There is no medical support for the
recommendation and I do not consider that such treatment is warranted.



3.               Ergonomic assessments and accommodations:  Ms. Craig's report identifies the cost
of various assessments and perhaps a half dozen different workplace
accommodations that would be required, from time to time, into the future.  Many
workplaces now provide these accommodations.  The evidence, for example,
indicated that Mr. Williams now has several such accommodations at Spagnuolo and
Company.  Nevertheless, some amount, to accommodate the real and substantial
possibility that Mr. Williams will have to pay for ergonomic assessments or
accommodations in the future, is appropriate.

4.               Neuropsychological assessment:  Dr. Reddy proposed such an assessment to
address Mr. Williams' cognitive complaints arising from "a possible traumatic brain
injury" at the time of the Accident.  There is no evidence or any argument that
Mr. Williams suffered a traumatic brain injury in the Accident.  Accordingly, I do not
consider that this expense is warranted.

5.               Physiotherapy, chiropractic treatments and massage:  such treatments have been
recommended to Mr. Williams repeatedly by numerous treatment providers or experts
over the years.  These recommendations were directed to Mr. Williams' left shoulder,
neck and back concerns.  Many recommendations pre-date his shoulder surgery and
Dr. Heran's most recent report.  I consider that such ongoing treatments, but at the
low end of the range or frequency being recommended, are appropriate.  To be
specific, I consider that six treatments annually, and into the future, are justified.

6.               Supervised Exercise Program: Mr. Williams has already undertaken at least one
active rehabilitation program.  His special damages claim indicates that he has
already had 19 sessions over the past three years.  Accordingly his need for
assistance or guidance with respect to an appropriate exercise regime should be
reduced.  I accept, however, that some further guidance would be of assistance to
him and would award him the cost of a further 10 sessions at their mid-point cost.

7.               Psychological counselling:  I accept that counselling would benefit Mr. Williams.
 Indeed, Ms. Craig's report is based on an estimate of 10–12 sessions.  The expert
evidence suggests that Mr. Williams would benefit from a minimum of 40 sessions.  I
would award him the cost of 50 counselling sessions at their mid-point cost.

8.               Eye Movement Desensitization Reprocessing Treatment:  Dr. Reddy proposed 40
treatments in order to provide Mr. Williams with "trauma focused therapy".  It is not
clear to me how, or to what extent, such therapy is related to the other counselling
Mr. Williams is to receive.  In addition, it is this aspect of Dr. Reddy's diagnosis and
report that I consider, based on the evidence of Mr. Williams and others, to be least
well supported.  I do not therefore consider that such treatment would be appropriate.

9.               Referral to a Pain Clinic:  only Dr. Reddy has made this recommendation.  I consider
it relevant that none of the physicians who have treated or addressed Mr. Williams'
pain symptoms have made a similar recommendation.  Furthermore, this treatment is
also available, though with some waiting time, through the Medical Services Plan.  I
would not therefore award Mr. Williams any amount on account of such care.

10.           Medications:  Ms. Craig's report addresses the cost of providing Mr. Williams with five
different medications.  The cost for each is uncertain because each is to be taken, in
various dosages, "for as long as symptoms may persist".  This is an area where there
appears to be significant overlap and inconsistency in the recommendations being
made by different physicians.  Thus, no less than three medications have some effect
on depression.  Two address anxiety. Many of such medications have side effects.
 Dr. Dahi gave evidence about the effect that some these medications can have on
appetite and concentration.  Dr. Reddy's report notes that other medications can
affect short-term memory.



How these various medications interact is unknown to me.  I do consider that
counselling and further amelioration in Mr. Williams' physical symptoms will assist and
diminish the likelihood of his requiring these medications on an extended basis.
 Recognizing that this is necessarily arbitrary, I would nevertheless provide
Mr. Williams with the cost of one medication for depression, one for anxiety and one
for pain relief.  It appears that aspects of some of these medications are also helpful
with disrupted sleep.  Mr. Williams is to be awarded the cost of these medications for
a further three years.

11.           Household Chores, Yard and Garden Care:  Ms. Craig's report identifies three
different categories of expense dealing with heavier seasonal housecleaning or
garden care or handyman services.  The need for such services would be increased if
Mr. Williams were to buy a home with a garden in the future.  Whether Mr. Williams
will do so is unclear.  He does not intend to have children, which is somewhat relevant
to that decision.  Furthermore, if Mr. Williams became engaged in employment that
required him to work 50–60 hours a week I expect that he may have retained
individuals to provide him with aspects of this assistance in any event.  I would,
therefore, award Mr. Williams some amount on account of these expenses but would
do so at the low end of what is being proposed.

12.           Gym/Pool Membership:  a number of physicians have recommended that
Mr. Williams engage in ongoing exercise to assist with his symptoms.  Ms. Craig's
report identifies that these expenses diminish as individuals enter their retirement
years.  Mr. Williams testified that, prior to the Accident, he would regularly go to a
gym.  Many individuals who are athletic in their earlier lives, and others, join some
sort of fitness facility to maintain their fitness.  Accordingly, I consider that Mr. Williams
would have incurred these expenses, at various times, in any event.  I would award
him one half of the amounts being proposed.

13.           Vocational Rehabilitation:  Dr. Reddy has recommended that Mr. Williams receive up
to 10 sessions to assist in the event that he is unable to continue in his current
position.  I have said that I consider that Mr. Williams would benefit from some
vocational guidance in any event.  I would award Mr. Williams an amount that
represents the cost of 10 sessions.

14.           At para. [44] of these Reasons I identified the cost of the surgery that Dr. Heran
proposes when that surgery is obtained privately.  Based on an average wait time of
two years for the surgery in the public system and based on the substantial possibility
that Mr. Williams will reasonably choose to undergo the surgery privately, I would
award him $15,000 on account of that expense.

[177]     Based on the evidence and considerations I have identified, I consider that an award of
$55,000 fairly and reasonably recognizes Mr. Williams' future care needs.

v.       Special Damages

[178]     The Plaintiff claims $35,992.13 on account of his special damages.  That amount reflects the
cost of massage therapy, chiropractic treatments, physiotherapy and active rehabilitation that
Mr. Williams has incurred.  It also reflects the cost of psychological counselling.  The Defendant
does not object to any of these categories of expenses or their reasonableness.  The Defendant
does object to the cost of five of these appointments because Mr. Williams was charged a late
cancellation fee or because he failed to appear for his scheduled treatment.  I do not consider this
reasonable.  Mr. Williams attended nearly 150 treatments over more than five years.  He was
clearly diligent and responsible in attending at his appointments.  I am unaware of the particular



circumstances that either prevented him from attending, or caused him to miss, these scheduled
appointments, but I consider it nearly inevitable that work or other circumstances will on some
occasions cause even a highly responsible individual to miss an appointment.  He should receive
the costs of these expenses.

[179]     The second category of expense that the Defendant objects to is the $12,385 expense that
Mr. Williams incurred for his shoulder surgery at the Cambie Surgery Centre.  The Defendant
argues that Mr. Williams ought to have had that surgery performed under the public health system.

[180]     Dr. Regan testified that the wait list for publicly funded surgery was approximately a year.
 Mr. Williams testified that he elected to proceed with private surgery with Dr. Regan in 2018 as he
had already lived with his symptoms for almost five years and he felt he needed to do something to
regain his function.  I have said that, post surgery, Mr. Williams underwent an extended period of
rehabilitation.  Under the circumstances I consider it reasonable for Mr. Williams to wish to move
forward with his surgery, to begin the process of rehabilitation and to improve his symptoms and
functionality.

[181]     There are several other finite categories of expense that the Defendant does not object to
and that I am satisfied are reasonable.

[182]     Accordingly I consider that the whole of the Plaintiff's special damages claim, in the amount
of $35,992.13, is reasonable.

VIII.    SPECIAL COSTS

[183]     The Plaintiff seeks an award of special costs of the proceeding against the Defendant on the
basis that the investigators working for the Defendant's insurer "grossly exceeded" the legitimate
interests of an insured defendant to conduct an investigation into the validity of a personal injury
claim and the consequential harm the investigation caused Mr. Williams by increasing "his
depression and anxiety and his attendant feelings of embarrassment, shame, and low self-worth".

[184]     This issue was raised at the outset of the trial.  The Defendant thereafter, based on
discussions between counsel and with the Court, made further disclosure of various records.  That
disclosure, in the main, pertained to the extent, frequency, and nature of the investigation that was
undertaken in relation to Mr. Williams and his claim while concurrently protecting various forms of
privilege.

[185]     The Defendant called several witnesses, who were representatives of the various
investigation firms that were retained by the Insurance Corporation, who were then cross-
examined.

[186]     The documentary and viva voce evidence that relates to this issue is extremely detailed.  It
reflects, with precision, exactly what work, over what time, was done by which individuals, who
were employed by each of the four investigation firms that were retained by the Insurance
Corporation, from 2015 to 2019, to look into Mr. Williams and the claim he advanced.  Seventeen
different investigators from these four firms were used.  The documentation from two of these firms,



in the form of records and reports, yielded nearly 200 pages.  The written submissions of counsel
for the Plaintiff described more than a dozen discrete concerns with what they said occurred.  Each
party in their respective submissions used unnecessary hyperbole to advance its position.

[187]     On account of the conclusions I have arrived at, I do not consider it necessary to address the
issues that have been raised in such a detailed manner.  Because the issue of what constitutes a
proper or, alternatively, an unreasonable and intrusive level of investigation appears to be one of
first instance and because this does raise an important issue, I have endeavoured to address the
matter as one of principle.  I have done so in order to provide the Insurance Corporation and other
litigants with some guidance.

[188]     It is relevant that the Insurance Corporation has formal "Performance Standards for Private
Investigators".  Those written standards include, inter alia, the following instructions:

a.               Pg. 4: ICBC requires that the degree of investigation undertaken on a claim file be
proportionate to the complexity and risk associated with the claim. PIs must use
discretion and common sense regarding the amount of information gathered in
preparation of all reports.

b.               Pg. 5: 2. Reports must not contain the PI's opinion or unsubstantiated and gratuitous
comments.

c.                Pg. 5: If asked for identification, the PI must provide his/her name and state that
he/she is an owner, partner or employee (whichever is the case) of a provincially
licenced private investigation firm that has been retained by ICBC. Identify the PI firm,
but do not claim to be or give the impression of being an employee of ICBC.

d.               Pg. 6: PIs conducting investigations on behalf of ICBC must do so in a manner that
will not alarm claimants or anyone else, nor give anyone reasonable cause for
apprehension for public safety and security. All investigations must be carried out in
the least obtrusive way possible while complying with the following requirements: (a)
Do not:
·        enter on the private property of the person being investigated, except where the

property is used by that person/for commercial purposes, and the investigation
relates to that commercial purpose;

·        use a pretext or misrepresentation to gain access to any premises.

e.               Pg. 6: At all times, PIs must make all reasonable efforts to protect the privacy of
individuals who are not under surveillance.

[189]     The fact that the Insurance Corporation has "Performance Standards" for its investigators is
appropriate.  It recognizes that an investigation into the activities of a plaintiff, if not undertaken
properly, has the potential to be intrusive, upsetting, and intimidating.

[190]     This reality gives rise to a necessary balancing of interests.  The Plaintiff accepts, and I do
not question, the right of the Insurance Corporation to investigate those activities of a plaintiff that
are relevant to the claim being advanced.  In most actions, a plaintiff has the advantage of being
able to call friends and family to support the claim being made.  The evidence of these witnesses is
often important because it adds content and texture to the plaintiff's claim.  It provides the Court
with an insight into the life of the particular plaintiff before and after his or her accident.  It generally
corroborates the evidence of the plaintiff.

[191]     The Insurance Corporation is, in a sense, at a disadvantage.  Absent independent medical
examinations and absent its own investigations, it has limited means available to it to test a



plaintiff's claim and evidence or the evidence of other witnesses.  It must necessarily ascertain
whether there is other evidence or other witnesses whose evidence is relevant to that plaintiff's
case.

[192]     On the other hand, counsel for the Defendant accepts, and I have no doubt, that there are
limits with respect to (i) the object or purpose of an investigation, (ii) the degree of investigation that
is appropriate, and (iii) the manner in which that investigation is conducted.

[193]     The object of an investigation should be limited to ascertaining whether the plaintiff's claim is
forthright and reasonable.  Its purpose must be fact-finding in nature.  Its purpose cannot be to
intimidate or embarrass a plaintiff.

[194]     These purposes, in turn, then define the scope of what investigation is appropriate.  The
investigation should be proportionate to the magnitude and nature of the claim being advanced.  In
this case, the claim advanced by Mr. Williams, for more than $2 million, was sizable.  Such a claim
justifies a greater level of investigation.  His claim asserted that his work, his recreational and his
social activities were all affected by the Accident.  These claims justified some investigation into
each of these areas of Mr. Williams' life.

[195]     And yet, as the Insurance Corporation's "Performance Standards" recognize, "discretion and
common sense" must be used "regarding the amount of information gathered".  When a claim for
loss of earning capacity is advanced, it will normally be appropriate to speak to a plaintiff's
employer or former employers and to a few past or present co-workers.  That level of inquiry should
be sufficient to test and understand the plaintiff's claim.  If those enquiries support some reason for
concern, it may be appropriate to go further.  If they do not, it will not, absent something unusual,
normally be appropriate to speak to an employer repeatedly or to speak to an unreasonable
number of a plaintiff's co-workers.  Excessive investigation will inevitably get back to a plaintiff and
will be, at a minimum, embarrassing.  If it continues, it becomes intimidating.  It also has the
prospect of casting a plaintiff in a poor light with others, as someone who is not honest or who is
malingering.  Similar considerations pertain with respect to investigations or interviews with a
plaintiff's friends, acquaintances or teammates.

[196]     The Insurance Corporation, or its investigators, can carry out three different kinds of
investigation.  In some cases, such as this case, they will do all three.

[197]      The first form of investigation is described as an "Open Source Investigation".  The object of
this investigation is to search public Internet and social media sites to learn more about a plaintiff's
activities and to determine a plaintiff's level of function. Such sites are open to the public and there
is nothing unlawful about searching them.  An open source investigation does not, or should not,
breach any social media privacy settings.  Thus, the only information accessible to investigators is
the information that is available to any member of the public.  All information is either posted by a
plaintiff or by others with full knowledge that that information, including pictures, will be available to
the public at large to view if they so desire.  I do not consider that reference by an investigator,
retained by the Insurance Corporation, to such sites is improper.  This would include references to
a social media site maintained by a plaintiff, or their immediate family, or their friends.  All such



information is public and has the legitimate prospect of providing information about a plaintiff's
activities and level of functionality.

[198]     In circumstances such as in the present case, where Mr. Williams has argued that the
Accident curtailed his athletic activities and social interactions, social media sites had the legitimate
prospect of providing the Insurance Corporation with relevant and useful information.  Indeed,
counsel for the Defendant used information, for example, that was obtained from a search of the
Facebook page of Spagnuolo and Company, to cross-examine Mr. Spagnuolo.

[199]     In this case, the investigators retained by the Insurance Corporation also looked, for
example, to information in the Land Title Office.  Mr. Williams, for a time, stayed at his parents'
home.  The investigators sought to ascertain who owned that home.  Again such information is
public and I do not consider that activity was undertaken improperly.  To the extent investigators
made similar inquiries about the ownership of Ms. Mitchell's condominium I again do not consider
that unreasonable or improper.

[200]     I also understand that the Insurance Corporation has the resources and ability to ascertain
who owns a vehicle.  To the extent those resources are used in a limited and fact-specific way, I do
not consider this to be inappropriate.

[201]     The second form of investigation is the actual surveillance of a plaintiff.  The object of
surveillance, necessarily undertaken surreptitiously, is to ascertain whether a plaintiff's actual or
observed level of function and activity aligns with what that plaintiff asserts he or she is capable of
doing.  There is nothing wrong, in concept, with such surveillance activity and it is a tool that is
routinely relied on by the Insurance Corporation.

[202]     To the extent, however, that investigators become aware that their presence is known to a
plaintiff, such surveillance is obviously ineffective.  If such surveillance persists, its purpose
necessarily changes and it is difficult to see how ongoing surveillance could be justified.  In such
circumstances the object of ongoing surveillance would be, at least in part, to communicate to a
plaintiff that he or she is being watched or followed.

[203]     In this case, two separate firms, J.P. Moore Investigations Ltd. ("Moore") and Paladin
Securities ("Paladin"), conducted surveillance of Mr. Williams.  The Moore work was done between
late 2016 and April 18, 2017.  Three investigators were involved.  The time spent attempting to
obtain video footage was some 24 hours.  The actual video footage obtained, once edited to
remove scenes that did not show the Plaintiff, was less than an hour.  Mr. Moore described the
steps taken to avoid alerting Mr. Williams to their presence and he testified that he believed the
Plaintiff was unaware of the surveillance being undertaken.

[204]     The surveillance conducted by Paladin took place between July 4, 2018 and March 24,
2019.  Not including travel time and reporting time, which Mr. Williams could not have known about,
Paladin attempted to obtain video surveillance on 25 days for a total of slightly more than 83 hours.
 From this effort, Paladin was able to obtain approximately 42 minutes of unedited video footage,
which was turned into approximately 31 minutes of footage that was edited to remove scenes
where Mr. Williams was not present.



[205]     Both the Moore and the Paladin video footage was used at trial.

[206]     The witness put forth by Paladin testified that it was not Paladin's intent to harass
Mr. Williams, his friends or his family.  That witness further testified that if Paladin suspected the
Plaintiff knew he was under surveillance it would have aborted its activities.  I accept that evidence.

[207]     Mr. Williams testified that he was aware investigators were present at the arena where he
and his teammates played hockey, that he found this upsetting and that he communicated this and
other sources of concern to his counsel.  His counsel, in turn, sent an email to counsel for the
Defendant on March 27, 2019 expressing concern over such surveillance and other matters I will
turn to.  It is undisputed that after this email was delivered the surveillance of Mr. Williams ended.

[208]     The last form of investigation used is through witness interviews.  It is the form of
investigation that is, in some senses, most fraught with risk.  This is so in various respects.  There
is a very real prospect a plaintiff will learn that friends and colleagues are being contacted about
them.  Furthermore, such interviews can affect a third-party's perception of a plaintiff.  A plaintiff's
awareness that he or she is being investigated, particularly where that plaintiff is emotionally fragile
or anxious or depressed, can be particularly distressing.

[209]     This does not mean that such interviews are inappropriate.  It simply means that judgment
and discretion must be exercised when undertaking the process.

[210]     In this case various investigators from Paladin, Crawford Adjusters and Mercury Adjusters
either sought to speak to or did speak to numerous witnesses.  Mr. Spagnuolo was contacted in the
fall of 2016 and again in May 2019.  Mr. Ford was contacted in May 2019.  Mr. Sadler, the Plaintiff's
employer at Lender Connect, who did not give evidence at trial, was contacted in the fall of 2016.
 Mr. Tulk and Mr. Gomes, who were the Plaintiff's roommates at different times, were called by
investigators though Mr. Gomes, who did not give evidence at trial, was not contacted successfully.
 Most of these witnesses, I understand, indicated that they did not wish to speak to the investigator
who contacted them.  There is no evidence that any of them were harassed in any way.

[211]     Two investigators with Paladin also sought to contact, or did contact, approximately 20
individuals who were on Mr. Williams' hockey team.  Those efforts took place between October 3,
2018 and November 1, 2018.  Generally speaking, if the investigator left a message and their call
was not returned they would try again.  If an individual indicated that they were not able to speak at
that time, the investigator would again try to contact them at a later time.  If an individual indicated
he did not wish to speak to the investigator, that individual would not be called again.

[212]     The individual who did most of these interviews, Mr. Smith, testified that almost none of the
people who were contacted were prepared to speak to an investigator.  Mr. Smith said that if he
had been able to get information from two or three such individuals, and if that information was
generally consistent, he would not have persisted further or contacted anyone else.

[213]     The difficulty, however, is that Mr. Smith contacted 17 individuals within the space of a few
days.  He did not wait for people to get back to him before he continued with his work.  I appreciate
that to some degree what Mr. Smith did was efficient.  At the same time, his shotgun approach was



the very approach or behaviour that can cause the sort of upset and difficulty that I have described.
 It was inevitable that with such behaviour Mr. Williams and his teammates would discuss what was
happening, as they did, and that such discussions would be upsetting for Mr. Williams.  It was not
consistent with the direction in the "Performance Standards" that investigations are to be carried
out in the "least obtrusive way possible".

[214]     There is further evidence that another investigator with Paladin tried to contact one of
Mr. Williams' teammates by attending at his home.  That teammate was not at home at the time
and the investigator spoke to his son.  Mr. Smith explained that it is often more effective to attend at
an individual's home than to try to speak to them over the phone.  That may be but such behaviour
is necessarily more intrusive and more invasive.  Even if done politely it has the air of being more
aggressive.  Arriving unannounced on the doorstep of a friend or teammate of a plaintiff is, again,
likely to get back to that plaintiff and to be, at a minimum, embarrassing.

[215]     There is also evidence that one of Mr. Williams' teammates, Mr. Clarkson, who gave
evidence at trial, received an email from his workplace indicating that someone from "BC Hydro"
had called him and asked him to return the call.  That individual was identified in the email as
"Mr. Smith" and he had left his phone number.  When Mr. Clarkson returned the call, Mr. Smith
identified himself as someone working on behalf of ICBC.  At that point Mr. Clarkson told Mr. Smith
that he did not wish to discuss the Plaintiff's claim.  Mr. Smith, in his evidence, denied seeking to
contact Mr. Clarkson or any witness through false pretenses.  I am satisfied that both witnesses
were truthful.  There is a real prospect that there was some miscommunication between Mr. Smith
and the individual who subsequently sent an email to Mr. Clarkson.

[216]     To the extent, however, that an investigator misrepresents their status or identity, in order to
speak to a potential witness, that would clearly be wrong.  It would also be inconsistent with the
Insurance Corporation's "Performance Standards".

[217]     There was also an indication, in a file that was produced, that an individual within the
Insurance Corporation had instructed Paladin's investigators to conduct interviews of the persons
who had been present at one or more weddings that Mr. Williams had attended.  There is no
evidence this was done.  Nevertheless, it will be apparent that such a sweeping instruction,
particularly if conducted as broadly and bluntly as the attempted interviews with Mr. Williams'
teammates, would, absent something unusual, be excessive and inappropriate.

i.        The Relevant Legal Framework and Conclusions

[218]     The test for when special costs should be awarded was described by Mr. Justice Lambert,
for a unanimous Court, in Garcia v. Crestbrook Forest Industries Ltd. (1994), 9 B.C.L.R. (3d) 242
(C.A.) at para. 17:

Having regard to the terminology adopted by Madam Justice McLachlin in Young v. Young, 84
B.C.L.R. (2d) 1, to the terminology adopted by Mr. Justice Cumming in Fullerton v. Matsqui, 74
B.C.L.R. (2d) 311, and to the application of the standard of "reprehensible conduct" by Chief
Justice Esson in Leung v. Leung, 77 B.C.L.R. (2d) 314, in awarding special costs in
circumstances where he had explicitly found that the conduct in question was neither scandalous
nor outrageous, but could only be categorized as one of the "milder forms of misconduct" which
could simply be said to be "deserving of reproof or rebuke", it is my opinion that the single



standard for the awarding of special costs is that the conduct in question properly be categorized
as "reprehensible". As Chief Justice Esson said in Leung v. Leung, the word reprehensible is a
word of wide meaning. It encompasses scandalous or outrageous conduct but it also
encompasses milder forms of misconduct deserving of reproof or rebuke. Accordingly, the
standard represented by the word reprehensible, taken in that sense, must represent a general
and all encompassing expression of the applicable standard for the award of special costs.

See also Smithies Holdings Inc. v. RCV Holdings Ltd., 2017 BCCA 177 at paras. 56–58.

[219]     Special costs will be awarded in circumstances where conduct, within the litigation itself,
warrants sanction and the court's rebuke: Smithies at paras. 128 and 131–133.  In concept, the
conduct of investigators who are retained by the Insurance Corporation, to investigate a plaintiff's
claim, and who act in a manner that warrants the court's rebuke, is subject to an award of special
costs.

[220]     I do not, however, consider that such a cost award would be appropriate in the
circumstances of this case.  There are various aspects of the work that was undertaken by the
investigators who were assigned to the Plaintiff's case that were entirely appropriate.

[221]     There are other aspects of that work that are more troublesome.  I have said that it would be
better if, in circumstances where a broad range of individuals may have some information, to
contact those individuals incrementally and to see if that limited endeavour will be sufficient.  This
may be less efficient than contacting everyone at the same time but I consider that such restraint is
appropriate.  To be specific, I do not consider that it would be appropriate to reach out to all of a
plaintiff's teammates, or co-workers, or the guests at a wedding simultaneously in order to ascertain
if one or two of them may have information and are willing to speak to an ongoing investigation.

[222]     I also consider that, in normal circumstances, arriving unannounced at the home of a third
party, to attempt to obtain information, is to be discouraged.  That practice is, as I have said,
inherently invasive.  In addition, there is the real prospect that the person who will open the door to
speak to the investigator will be some other family member.  This necessarily, and without purpose,
further widens the scope of the people who become aware that the claim of a plaintiff is being
investigated.  None of this serves any useful purpose.

[223]     That said, I am satisfied that none of the investigation that was undertaken on behalf of the
Defendant was undertaken with the object of causing the Plaintiff any upset or distress.  To the
extent it had that effect, that consequence was inadvertent.  It was not conduct that warrants a
punitive sanction.  Furthermore, there has been, until now, no formal or explicit direction from this
Court that has addressed the issues raised by the Plaintiff.  Aspects of those issues are matters of
judgment and discretion.  An award of special costs is an exceptional remedy: Gibson v. F.K.
Developments, 2018 BCSC 437 at para. 15 and Westsea Construction Ltd. v. 0759553 B.C. Ltd.,
2013 BCSC 1352 at para. 73.  The circumstances that I have described, for the various reasons I
have expressed, including the lack of guidance to date, do not justify the special cost award the
Plaintiff seeks.

IX.      SUMMARY

[224]     I have awarded the Plaintiff the following amounts:



Non-pecuniary loss $ 135,000.00
Past loss of employment capacity $ 250,000.00
Future loss of employment capacity $ 375,000.00
Future cost of care $ 55,000.00
Special damages $ 35,992.13
TOTAL $ 850,992.13

[225]     I am satisfied that an award in the amount of $850,992.13 fairly and reasonably
compensates Mr. Williams for the various claims he has advanced.

[226]     I have determined that an award of special costs is not warranted by the facts of this case. 
The Plaintiff is to have the costs of this action.  I do not make any cost award on account of the
Plaintiff's special cost application.  If there is information that I am unaware of, or if the parties wish
to address my costs' ruling directly, they are to contact the Registry and seek a further hearing.

"VOITH J."


